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THE INCIDENCE OF THE DEATH PENALTY
FOR RAPE IN VIRGINIA
DONALD H. PARTINGTON*t
Since 19o8, when the electric chair was installed in the Virginia
State Penitentiary,' forty-one men have been executed for rape, thir-
teen for attempted rape, one for rape and robbery, and one for at-
tempted rape and highway robbery. 2 All of these men were Negroes.
During the same period two white men and ten other Negroes were
RAPE OFFENDERS
COMMITTED TO VIRGINIA STATE PENITENTIARY
BY RACE, i9o8-63
Offense Negro White Total
Rape 914 651 1,565
Attempt to Rape 472 338 81o
Statutory Rape 170 236 406
Attempt to Commit
Statutory Rape 4 13 17
Totals 1,56o 1,238 2,798
Source: Bureau of Records, Virginia State Penitentiary.
* A.B. ig6x, LLB. 1964, Washington and Lee University. Member Virginia Bar.
EDITOR'S NoTm: After this article was prepared and accepted for publication the au-
thor entered military service, where he is now serving as a First Lieutenant in the
Judge Advocate General's Corps.
tThe author wishes to acknowledge the invaluable assistance of the Division
of Corrections of the Virginia Department of Welfare and Institutions, and in
particular that of the Superintendent and Chief of the Bureau of Records of the
Virginia State Penitentiary. All pertinent penitentiary records were made available
and most of the material found in the tables in the appendix was compiled from
these records.
The author also wishes to acknowledge the assistance of the clerks of courts,
to whom inquiries were sent requesting information regarding particular cases,
all of whom responded with such information as was available to them. This infor-
mation has been most helpful.
'Va. Acts i9o8, ch. 398, at 684: "An act to establish a permanent place in the
State Penitentiary at Richmond, Va., for the execution of felons upon whom the
death penalty is to be imposed, to change the mode of execution, so that the
death sentence shall be by electricity, and to provide an appropriation therefor."
'See Appendix, Table 11. The detailed information in this table was obtained
from the clerks of the courts where these defendants were tried.
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sentenced to death. The death sentences of one white man and eight
Negroes were commuted to life imprisonment. 3 The death sentences
of two Negroes were set aside when their convictions were reversed by
RECORD FROM 19o9 OF AN ATTEMPTED RAPE
PROSECUTION'
IN THE CORPORATION COURT OF THE CITY OF ....................
............................ : N OV. 15, 1909
Present: Hon. H.W.H., Judge
L.L.B., Foreman, H.H.B., J.M.S., G.W.B., R.D.H., J.B.L. and J.J.P.
were sworn a Special Grand Jury of inquest in and for the body of the
City of ................................... and having received their charge retired
to their room to consider of their presentments, and after some time
3According to the records of the State Penitentiary the sentences of nine men
were commuted from death to life imprisonment. They were:
Howard Toler, Negro, sentenced to death for rape Feb. 19o9. Governor Claude
A. Swanson commuted sentence to life Feb. 19o9. Conditional Pardon Oct. 1919.
Luther Tyler, Negro, sentenced to death for rape Feb. 1914. Governor H. C.
Stuart commuted sentence to life June 1914. Died 1932.
Paul Hairston, Negro, sentenced to death for rape Oct. 1919. Governor West-
moreland Davis commuted sentence to life Nov. 1919. Conditional Pardon June 1937.
Edward Purnell, Negro, sentenced to death for attempted rape May 1921.
Conviction affirmed, Purnell v. Commonwealth, 132 Va. 590 (1922). Governor E.
Lee Trinkle commuted sentence to life Jan. 1922. Conditional Pardon Dec. 1939.
Jim Acree, Negro, sentenced to death for attempted rape May 1923. Gover-
nor E. Lee Trinkle commuted sentence to life June 1923. Conditional Pardon Jan.
1939-
John Wood, Negro, sentenced to death for attempted rape 1925. Conviction af-
firmed, Wood v. Commonwealth, 146 Va. 296, 135 S.E. 895 (1926). Governor Harry
F. Byrd commuted sentence to life Jan. 1928. Conditional Pardon June 1948.
Dimps Ricker, white, sentenced to death for rape, Aug. 1939. Governor J. H.
Price commuted sentence to life Sept. 1939. Conditional Pardon Aug. 1946.
Clarence Howard, Negro, sentenced to death for rape June 1939. Conviction
affirmed, Howard v. Commonwealth, 174 Va. 417, 4 S.E.2d 757 (1939). Governor
James H. Price commuted sentence to life May 1940. Conditional Pardon March,
1949-
Joseph Mickens, Negro, sentenced to death for rape Dec. 1940. Conviction
affirmed, Mickens v. Commonwealth, 178 Va. 273, 16 S.E.2d 641 (1941). Governor
James H. Price commuted sentence to life Jan. 1942. Conditional Pardon Jan. 1962.
:'EDITOR'S NOTE: This transcription of the local records of a igog proceed-
ing is given solely for its historical interest and as a basis for comparison with
current criminal procedure. An examination of the tables in the appendix will show
that the proceeding was not particularly unique in its period. Although a matter
of public record, the LAw REviw has deleted the name of the locality and used
only initials for the names of individuals. The full transcript is available for exam-
ination in the offices of the WASHINGTON AND LEE LAw REvImW.
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returned into Court, and presented the following indictment: COM-
MONWEALTH V. C.B.-INDICTMENT FOR ATTEMPT TO
RAPE.
A True Bill-L.L.B., Foreman
And the Grand Jury having no further business to transact were dis-
charged.
ooooOoooo
Ordered that the trial of the case against C.B. be set for two o'clock
this afternoon, and on motion of the Attorney for the Commonwealth,
and for good cause shown, it is ordered that there be drawn thirty
four names for the venire in this case, and the Sergeant will summon
thirty of the number so drawn to be in attendance before this Court
at two o'clock this afternoon from which number a jury will be select-
ed for the trial of this case.
ooooOoooo
COMMONWEALTH Pltff
vs ON INDICTMENT FOR FELONY
C.B. Deft
This day came C.B., Attorney for the Commonwealth, and the ac-
cused was brought into court in custody of the Sergeant, and being
without counsel, W.H.L., Esq., was assigned to defend him: And
being arraigned in due form of law, plead not guilty to the charge
alleged against him in the indictment. And the City Sergeant having
returned the writ of venire facias, together with the names of twenty-
one persons summoned by him as directed, and taken from the list
furnished by the Clerk of this Court (which said list was drawn by
the Clerk of this Court in the presence of the Judge thereof and of
A.A.E.-a reputable citizen, and a panel of sixteen appeared in Court
and after due and legal examination on oath by the Judge as to their
fitness as jurors, were found free from all legal exception, and in all
respects qualified to act as jurors, and the list being handed counsel
for the prisoner, four names, to-wit: A.L.K., J.A.F., C.D.S., A.L.K.
and A.M.A. were stricken from the list by the prisoner, and the re-
maining twelve, to-wit: J.W.B., W.B.A., E.R.A., M.H.A., E.M.B.,
W.P.L., D.W.J., J.E.J., A.B.B., C.A.M., M.B., W.S.B., Jr., constituted
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the jury, who were severally sworn to well and truly try, and true de-
liverance make between the Commonwealth and C.B., the prisoner
at the bar, and having heard the evidence and arguments of counsel
as well for the Commonwealth as for the prisoner, retired to their
room to consult as to a verdict, and in a short time returned into
Court and rendered a verdict in the words following: We the jury
find the prisoner guilty of an attempt to commit rape, as charged in
the within indictment, and fix his punishment with death-J.W.B.,
Foreman. Thereupon the jury was discharged. And nothing being of-
fered or alleged in delay of judgment, it is considered by the Court
that the said C.B. be conveyed to the Penitentiary, and that on Fri-
day the 17th day of December, igo 9 , between the hours of 6 A.M.
and 5 P.M. of that day, he be electrocuted until dead, as provided
by law. And the Clerk of this Court will notify the Superintendent
of the Penitentiary, as required by law, to remove and convey the said
C.B. from the jail of this Court to the Penitentiary House of this
Commonwealth, there to be electrocuted as aforesaid. And the pris-
oner was remanded.
H.W.H., Judge
IN THE CORPORATION COURT OF THE CITY OF ....................




A letter was this day received from the Acting Superintendent of
the Penitentiary, which is ordered to be recorded in the words fol-
lowing:
The Penitentiary, Richmond, Va. December 18, 19o9
Clerk, Corporation Court ......................................... Va.
This is to certify that the order of the Corporation Court of the
City of. ............................................ dated November 15, 19o9, directing
the electrocution of C.B., on the 17 th day of December, 19o9, was
duly executed on said Date at 7:37 A.M.
F.A.L., Acting Superintendent
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the Virginia Supreme Court of Appeals.4 The case of one of these men
is back at the trial court level, having only recently been reversed and
remanded by the Supreme Court of Appeals.5 The defendant in the
other case was released, the Commonwealth having elected upon
remand not to retry him. 6
At present there is one man on death row under sentence of death
for the crime of rape. He is a white man.7
Whether these statistics and the fact that no white man has been
executed for rape in Virginia since the electric chair was installed in
19o8 are persuasive evidence of a denial of equal protection, or some
other constitutional right, depends on many factors. The purpose of
this article is to examine some of those factors and the legal propo-
sitions that might be presented on behalf of a defendant raising a
constitutional defense.
I. FACTORS
Among the factors to be considered are (A) appellate review of rape
cases in Virginia (B) history of the punishment for rape in Virginia;
(C) crime rates for rape as between the white and Negro races; (D)
'Legions v. Commonwealth, 181 Va. 89, 23 S.E.2d 764 (1943); Wansley v.
Commonwealth, 2o5 Va. 412, 419; 137 S.E.2d 865, 870 (1964) (2 cases).
'Wansley v. Commonwealth, supra note 4-
'Legions v. Commonwealth, supra note 4. Letter from Clerk of Court, Circuit
Court of Loudoun County, Virginia, July 19, 1963.
7 rank Jimmy Snider, tried and convicted of rape of a nine year old girl-
sentenced June 27, 1956, to die in the electric chair. Petition for writ of error
to the Virginia Supreme Court of Appeals denied on the ground that the decision
of the lower court was plainly right. Commonwealth v. Snider, Va. State Bar Assoc.
Pub., Vol. I,, No. 2, 1956-7, p. 86. Cert. denied, 355 U.S. 954 (1958).
Petition for habeas corpus denied July 21, 1958, in Federal District Court by
Judge Hoffman. No opinion. Snyder v. Smyth, 263 F.2d 372 (4th Cir. 1959), ordered
Judge Hoffman to hear evidence on Snider's petition alleging insanity at the time
of offense. In Snider v. Smyth, 187 F. Supp. 299 (E.D. Va. 196o), the case was heard
on the merits of insanity plea. Virginia law on irresistible impulse was fully ex-
plored and petition denied. Snyder v. Smyth, 292 F.2d 683 (4th Cir. 1961), affirmed
the district court decision. Court indicated that it felt the prisoner was probably
a man with an uncontrollable sex drive: "Out of this additional evidence there may
arise a moral question as to whether Virginia should take the life of a man having
the deficiencies this prisoner is said to have. Any such question may properly be
addressed to Virginia's chief executive." Id. at 686. Cert. denied, 375 U.S. 889 (1963).
Three judges dissented to denial of petition on the ground that the death penalty
for rape may be a cruel and unusual punishment.
Petition to Richmond Law and Equity Court for writ of habeas corpus on
grounds that death for rape is cruel and unusual. Denied. On April 29, 1964,
the Virginia Supreme Court of Appeals, without opinion refused review.
Petition to Federal District Court denied Sept. 24, 1964. Appeal to Fourth
Circuit set for argument in March 1965.
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During the period 19o8-1964, the Virginia Supreme Court of Ap-
peals wrote opinions in twelve rape or attempted rape cases in which
capital punishment had been imposed. 8 Each case involved Negroes.
All cases are cited in the appendix. Ten of the cases, one involving
seven Negroes, were affirmed by the Court and two reversed.9 Of those
affirmed, six involved the crime of rape and four attempted rape. The
defendants in four of the rape cases affirmed and in two of the attempt-
ed rape cases affirmed were later executed, while in four of these cases,
the sentences of two men convicted of rape and two of attempted rape
were commuted to life imprisonment by the governor.10 Of the two
reversals, one case is still pending at the trial level and the defendant
in the other was released, the Commonwealth having elected not to
retry him.1
During the same period the Court of Appeals denied petitions for
a writ of error in seven cases,' 2 six filed by Negroes who were later exe-
cuted, and one by a white man who is still on death row.'3
Thus, in sum, during the period of 19o8-1964, petitions for a writ
of error were filed by eighteen (including seven men in one case) of
the fifty-six Negroes later executed and by the one white man who is
still on death row. The Court affirmed the convictions of twelve men,
seven of whom were involved in one case. The denial of petitions filed
by six Negroes and one white man and the apparent failure to file any
petition in the cases involving thirty-eight other Negroes, reveals a
startling lack of even the opportunity for full appellate review: forty-
four of the fifty-six Negroes executed and one white man now under
sentence of death either had no appellate review or only such review
by Virginia's highest court as is involved in denials of petitions for
writs of error. One other white man and four other Negroes would
have been executed without an appellate hearing by the full court of
their cases if their sentences had not been commuted by the Governor.
"See Appendix, Table I.
9Ibid.
1"Ibid. See also note 3, supra.
"Supra text at notes 4-6.
"See Appendix, Table II.
"See note 7, supra.
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Non-Capital Cases
The statistics involving all men convicted of rape and sentenced to
a term in the penitentiary are also of interest. During the period under
consideration, the Virginia Supreme Court of Appeal wrote opinions
in sixty cases involving rape and related crimes in which the death
penalty had not been imposed. All of these cases are cited in the ap-
pendix.' 4 Out of 1,499 Negro defendants actually incarcerated (not in-
cluding the four men whose death sentences were later commuted to
life after affirmance as capital cases by the Court of Appeals) seven had
a review by the full Court, while eighteen of the 1,239 white defen-
dents received such a full review.1 The Court reversed thirty-five non-
capital rape cases, thirty-one for white defendants and four for Negro
defendants.
Total Capital and Non-capital Cases
In sum, the Virginia Supreme Court of Appeals has written opin-
ions in seventy-two rape cases during the period with which this article
is concerned. Twenty-three of the cases involved Negroes: seventeen
were affirmed, six reversed. Forty-nine of the cases involved white men:
eighteen were affirmed, thirty-one reversed.
These are, of course, only statistics and a reading of many of the
opinions involving either white or Negro defendants indicates a prop-
er decision.
Federal Appellate Review
Defendants in two of the reported capital cases affirmed by the
Virginia Supreme Court of Appeals attempted to have some federal
appellate review of their cases. One case involved the seven men. In
each case, the United States Supreme Court denied the petitions for
certiorari6 and the eight Negroes involved were later executed.
In 1956, the Virginia Supreme Court of Appeals was presented with
a petition for a writ of error by a white man who had received the
death sentence. The Court denied the writ. The defendant's case had
been in the federal courts since that date, and the United States Su-
preme Court has denied certiorari on two occasions.17
14See Appendix, Table I.
n5The information as to the number of prisoners who have served or are serv-
ing sentences in the penitentiary was obtained from penitentiary records. See
Appendix, Table III.
'-Hampton v. Commonwealth, i9o Va. 531, 58 S.E.2d 288 (195o), cert. denied,
339 U.S. 989 (1950); 340 U.S. 914 (1951). This case involved seven Negro defendants.
Smyth v. Bunch, 202 Va. 126, 116 S.E.2d 33 (96o), cert. denied, 364 U.S. 935 (1961).
17See note 7, supra.
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B. History of the Punishment for Rape
Although the present Virginia statutesis dealing with the punish-
ment for the crime of rape make no distinction between the penalty
to be imposed on whites and Negroes, the statutes in effect prior to
1866 did make such a distinction.19 The 186o Code of Virginia pro-
vided:
"If any white person carnally know a female of the age of
twelve years or more, against her will, by force, or carnally
know a female child under that age, he shall be confined in
the penitentiary not less than ten nor more than twenty years."2 0
"If a free negro commit any offense [listed in the above sec-
tion] or attempt by force or fraud to have carnal knowledge
of a white female, he shall be punished, at the discretion of the
jury, either with death, or by confinement in the penitentiary
not less than five nor more than twenty years."
21
In February of 1866, the Virginia statutes were amended so as to
eliminate any distinction between white and Negro. The new statute
stated:
"If any person carnally know a female of the age of twelve
years or more, against her will, by force, or carnally know a
female child under that age, he shall be, at the discretion of
the jury, punished by death, or confined in the penitentiary
for not less than ten nor more than twenty years."
'22
Since 1866, the Virginia statutory provisions regarding the punish-
ment for rape have remained substantially the same, except that the
maximum non-capital punishment was increased in 1924 from twenty
years to life.2 3 There have been changes in the minimum punishment,
24
definition of "statutory rape, '25 age of consent, 26 and provisions added
relating to inmates of lunatic asylums and deaf and dumb females;
27
but the basic penalty has remained the same and the death penalty
has never been repealed.
The 186o provision, under which a Negro who attempted to ravish
a white woman was subject to the death penalty, was also repealed in
Va. Code Ann. § 18.144 (Repi. Vol. 1959).
"The first legislative attempt to differentiate the punishments for white and
Negro defendants was in 1823. See Va. Acts 1822-23, ch. 34.
"0Va. Code of 186o, ch. 191, § 15.
"Va. Code of i86o, cl. 200, § 1.
"2Va. Acts 1865-66, ch. 14, amending ch. 191 of Code of i86o.
"Va. Acts 1924, ch. 443, amending § 4414 of Code of 1919.
"Va. Acts 1895-96, ch. 611, amending § 368o of Code of 1887.
"Va. Acts 1918-19, ch. 82, amending § 368o of Code of 1904 (Pollard).
"Va. Acts 1918-19, ch. 82 amending § 368o of Code of 19o4 (Pollard).
2'Va. Acts 1885-86, ch. 374, amending ch. 311 (Criminal Code), ch. 2 § 18.
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1866.28 It was not until 1894 that the death penalty for attempted
rape was again added. According to a later case, this reflected the
wishes of an enraged public who felt that the crime of attempted rape,
unlike attempted murder or other attempts should be punishable with
death.29 The Virginia Supreme Court of Appeals upheld this statute
and its death penalty provisions as not imposing a cruel and unusual
punishment.30
C. Population and Percentage of Rape Crimes Committed
by Members of the Two Races
The Negro population in Virginia has averaged about 25 per cent
of the total during the fifty-six year period with which this article is
concerned.31 However, during the same period Negroes have commit-
ted 56 per cent of the rape crimes, 1,559 of the total of 2,798, for which
the defendants have been sentenced to death or a term in the peni-
tentiary.3 2 White defendants have committed 44 per cent of the rape
crimes, 1,239 of the total of 2,798, committed during the same period.33
More specifically, Negroes have been convicted of 58 per cent and
whites of 42 per cent of the rapes; Negroes have been convicted of 58
per cent and whites 42 per cent of the attempted rapes; and Negroes
have been convicted of 42 per cent and whites of 58 per cent of the
statutory rapes. The percentage figures for all three rape offenses are:
Negroes 56 per cent and whites 44 per cent.34
Based on the decennial census for the period of 191o to 196o and
2Va. Acts 1865-66, ch. 17, repealing ch. 200 of Code of i86o.
'Hart v. Commonwealth, 131 Va. 726, 109 S.E. 582 (1921).
3Ibid.
"'The population figures used throughout the article are those of the United
States Census Bureau. They are as follows:
Year White Negro Other
1900 1,192,855 660,722 607
1910 1,389,809 671,096 707
1920 1,617,909 690,017 1,261
1930 1,770,405 650,165 1,281
1940 2,015,583 661,449 741
1950 2,581,555 734,211 2,914
1960 3,142,443 816,258 8,248
Sources: Statistical Abstract of the United States, 1940, Population, by Race, by
States: 1830 to 1930, No. 17. Statistical Abstract of the United States, 1963, Popula-
tion, by Race, by States: 1940 to ig6o, No. 24.
"See Appendix, Table III.
=Ibid.
31These percentages are based on the population statistics given in note 31 and
the information contained in Table III.
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considering only the total white and Negro convictions for rape and
related crimes during that fifty-year period, the following figures based
on rapes by Negroes per ten thousand Negro population and rapes by
whites per ten thousand white population emerge. Considering the
average population for each ten-year period and the total crimes







One writer has indicated that statistics such as these are of no real
value in sustaining any conclusions:
"Field evidence of racial discrimination in the adminis-
tration of criminal justice has generally indicated that public
officials, under the influence of their prejudices, tend to make
decisions that exaggerate Negro criminality. It is generally con-
cluded that Negroes receive differential treatment in arrest,
sentencing, and imprisonment; apparently even Negro juveniles
receive such treatment. This type of differential treatment, some
authors conclude, artificially increases the Negro's apparent
criminality and makes any comparison of criminal statistics
between the two races exceedingly hazardous. Generally, there-
fore, observation of the Negro's contacts with all stages of crim-
inal treatment suggest that statistics exaggerate his criminality
because the prejudice of the public officials give members of the
race a higher risk of being included in the record." 35
It is not the purpose of this article to refute or affirm that statement,
but to present it, along with the statistics as a viewpoint to be con-
sidered in determining whether discrimination does exist.
D. Executions Outside of Virginia
As pointed out in the introduction there have been fifty-six Negroes
executed for the crime of rape in Virginia during the period 19o8-1964.
Although there are no exactly comparable statistics readily available
for the United States for the same period, national execution figures
are available for the period 193o-1962.36 Only eighteen states impose the
5Bullock, Significance of the Racial Factor in the Length of Prison Sentences,
52 J. Crim. L., C. & P.S. 411, 412 (1961).
-National Execution Statistics, Prisoners Executed under Civil Authority in
the United States, by Race and Offense: i93o to 1962, Table i (April, 1963).
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death penalty for rape, all of them being Southern and border states.37
The execution statistics show that the total number of executions for
rape in the states imposing the death penalty during all or some of the
period, was 444; of these, 399 were Negroes, 43 were white men and
2 were Indians.38 Six jurisdictions with the death penalty for rape
have executed only Negro defendants: District of Columbia, two men;
Louisiana, seventeen men; Mississippi, twenty-one men; Oklahoma,
four men; Virginia, twenty-one men; West Virginia, one man. In these
six jurisdictions 66 Negroes have been executed during the thirty-
two year period.
E. Non-capital Sentences3 9
Percentage comparisons between the races of the severity of non-
capital punishments for rape and related crimes correspond more
closely, than in the case of death sentences.4 0
Rape. Negroes committed 58 per cent of the rapes and received
62 per cent of the sentences over 2o years; 58 per cent of the sentences
over io and under 20 years; and 56 per cent of the sentences under
1o years. Whites committed 42 per cent of the rapes, and received
ulbid. See also Savitz, Capital Crimes as Defined in American Statutory Law,
46 J. Crim. L., C & P.S. 355 (1956) and Note, Capital Crimes in the States, 45 J.
Grim L., C. 9- P.S. 690 (1955)- See also Rudolph v. Alabama, 375 US. 889 n.1.
(1963).













North Carolina 4 41 2
Oklahoma o 4




West Virginia o 1
43 399 2
*The information contained in the following section was obtained from the
yearly records kept in the record room at the State Penitentiary and set forth in
detail in Table IV.
"rThe percentages were compiled from information set forth in Table IV.
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38 per cent of the sentences over 20 years; 42 per cent of the sentences
over io and under 20 years; and 44 per cent of the sentences under
1o years.
Attempted Rape. Negroes committed 58 per cent of the attempted
rapes and received 67 per cent of the sentences over 20 years; 62 per
cent of those over io years and 55 per cent of those under io. Whites
committed 42 per cent of the attempted rapes and received 33 per cent
of the sentences over 20 years; 38 per cent of those over io years and
45 per cent of those under io years.
Statutory Rape. Negroes committed 42 per cent of the statutory
rapes and received 31 per cent of the sentences over 20 years; 26 per
cent of those over io years; and 44 per cent of those under io years.
Whites committed 58 per cent of the statutory rapes and received 69
per cent of the sentences over 20 years; 74 per cent of those over io
years; and 56 per cent of those under io years.
These statistics clearly indicate that in the capital cases there is
greater disparity than in non-capital cases.
II. CONSTITUTIONAL THEORIES
The factors which have been discussed are the only ones that can be
substantiated by available information. This article is not concerned
with sociological implications as to why the Negro has been con-
victed of a higher percentage of all rape offenses, both in actual num-
bers and in terms of population density, nor with possible justifications
for the disparity. Rather the article is concerned with the significance
of these statistics, and the data presented in a series of tables in the
appendix, as evidence of a discrimination which constitutes a denial of
equal protection of the law or some other constitutional violation.
Using some or all of the statistics cited in the text and appendix
there are at least four rationales that could be used in an endeavor to
have a particular conviction set aside. They are (A) unconstitutional-
ity of statutes imposing punishment for rape and authorizing jury
sentencing; (B) disparity of punishment as a denial of equal protection;
(C) judicial declaration that death for rape is a cruel and unusual pun-
ishment, and (D) prima facie denial of equal protection.
A. Unconstitutionality of Statutes Imposing Punishment
and Authorizing Jury Sentencing
In Wansley v. Commonwealth,41 the attorneys for the defendant,
"Wansley v. Commonwealth, supra note 4.
DEATH PENALTY
a seventeen-year-old Negro sentenced to death for the rape of two
women and robbery of one of them, contended that the statute author-
izing the death sentence was unconstitutional on its face and as ap-
plied. In contending that the statute was unconstitutional on its face,
it was argued that the statute, though no longer distinguishing between
white and Negro defendants, was merely an ingenious means of main-
taining the old slave statutes.42
The argument appears to have merit. As noted in the brief his-
torical sketch of the rape statute, it is quite evident that certain changes
were simultaneously made when the old slave statutes were abolished.4 3
Prior to 1866 there were two separate maximum penalties: death for
the Negro; twenty years for the white man 4 4 In 1866 the death pen-
alty was extended to both races, but the maximum period of peni-
tentiary confinement was not increased. Consequently, the jury was
given only a choice between imposing the death penalty or a maxi-
mum sentence of twenty years. In light of the prior history of the
statute the nature of the choice may have had a discriminatory effect
on the severity of the sentences imposed on the members of the two
races. This, along with the composition of the legislature, "old time
Whigs" 45 and the placing of the determination of the life or death
of a defendant in the hands of the jury, is arguably evidence of the
intent of the legislature to carry forward the old policies. However,
,'Brief for Appellant, p. 94.
'Supra, text at notes 19-23.
"Ibid.
'5Eckenrode, The Political History of Virginia During the Reconstruction 41-44
(19o4). Eckenrode has noted the following about the members of the legislature
which repealed the old slave statutes.
"The new assembly ... met on December 4, 1865. It was a representative body
and accordingly conservative. Some members, indeed, had served under the Con-
federate government. John B. Baldwin, of Augusta, one of the ablest politicians
in the State and a former member of the Confederate Congress, was elected speaker
of the house of delegates. But none of the prominent leaders in the secession
movement, such as Robert M. T. Hunter and William Smith, were present. The
National Intelligencer said of this body: 'It is a curious fact that in the house of
delegates, ninety-six, or with one exception, every member is an old time Whig,
while in the senate it is pretty much the same.'" Id. at 41.
"The assembly at once showed its representative sentiment. The restrictions
imposed on Confederates as to suffrage were removed on December 8, 1865, when,
in accordance with the result of the recent election, the disfranchising article of
the Alexandria Constitution was repealed...." Id. at 45.
"The all-important problem that confronted the assembly was the proper
method of legislation in regard to the manumitted blacks...." Id. at 41-42..--
[M]ost of the distinctions in law between the races was abolished. All provisions
in respect to crimes and punishments were applied equally to both. Legal phrase-
ology was changed so as to do away with discriminations." Id. at 44.
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that was 1866, and any argument asserted today must establish that
the statute is unconstitutional on its face in 1964.
Recent remarks by Mr. Justice Black in a dissenting opinion to
the sit-in cases present the most convincing argument against such a
contention. In Bell v. Maryland,46 he stated:
"The argument is made that the trespass conviction should
be labeled 'state action' because the 'momentum' of Maryland's
'past legislation' is still substantial in the realm of public accom-
modations. To that extent, the Solicitor General argues, 'a State
which has drawn a color line may not suddenly assert that it is
color blind.' We cannot accept such an ex post facto argument
to hold the application here of Maryland's trespass law uncon-
stitutional. Nor can we appreciate the fairness or justice of hold-
ing the present generation of Marylanders responsible for what
their ancestors did in other days-even if we had the right to
substitute our own ideas of what the Fourteenth Amendment
ought to be for what it was written and adopted to achieve.
"There is another objection to accepting this argument. If
it were accepted, we would have one Fourteenth Amendment for
the South and quite a different and more lenient one for the
other parts of the country. Present 'state action' in this area of
constitutional rights would be governed by past history in the
South-by present conduct in the North and West. Our Constitu-
tion was not written to be read that way, and we will not do
it.,,47
Florida's highest court has several times considered an attack on the
constitutionality of statutes imposing the death penalty for rape, un-
less the jury recommends mercy. Convicted Negro defendants have
claimed the statutes are unconstitutional on the ground that juries
consistently recommend mercy for whites, but not for Negroes. They
point out that juries imposed the death penalty on Negro men in thir-
ty-three cases and only once on a white man. The Florida Supreme-
Court has dismissed the contention each time it has been raised.48 A
three-judge federal court has done likewise. In State ex rel. Thomas v.
Culver4 9 the three-judge court, considering the same point, said:
"Appellant attacks the actions of the State of Florida which
produced his conviction and sentence as being violative of his
'8378 U.S. 226 (1964).
71d. at 318, 33-34.
4sWilliams v. State, 11o So. 2d 654 (Fla. 1959), cert. denied, 361 U.S. 847 (1959);
Thomas v. State, 92 So. 2d 621 (Fla. 1957), cert denied, 354 U.S. 925 (1957); State v.
Mayo, 87 So. 2d 501 (Fla. 1956), cert. denied, 350 U.S. 851 (1955); State v. Mayo,
69 So. 2d Bog (Fla. 1954).
09253 F.2d 507 (5th Cir. 1958) , cert. denied, sub noma. State v. Culver, 358 U.S.
822 (1958).
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rights under the fourteenth amendment to the Constitution of
the United States. He states that the rape statute gives the jury
the uncontrolled and unfettered power to impose the death
sentence on some and not to impose it on others found guilty of
the same crime; that this power has been used by the juries in
Florida to discriminate against negroes convicted of rape as a
class and on account of their race in that they do in fact con-
demn negroes to death for rape but do not treat white persons
convicted of the same offense in the same manner. He produces
statistics to the effect that during the period of approximately 20
years 24 negroes have been executed for rape and no white
persons have been so executed.
"The statute is obviously not unconstitutional on its face.
Nearly all of the states and the federal government have statutes
which authorize jury recommendation or jury finding of pun-
ishment in capital cases. In light of the inviolability of the jury
room, and in view of the uncontrolled character of the deter-
minations that are confided to the jury, the trial court could not
find that the statute here is unconstitutional in its operation
either to negroes generally or to this appellant." 50
It is difficult to separate the two-pronged argument that (1) the
statutes are unconstitutional on their face and that (2) they are ap-
plied in a discriminatory manner, a subject to be discussed later.
A somewhat related possibility in Virginia is to attack jury sen-
tencing itself as being the cause of an apparent discriminatory applica-
tion of the death penalty. Virginia is one of only seven states in which
the jury fixes the punishment in all criminal cases tried before a jury.51
A persuasive argument can be made that the only function the jury
should serve is determination of the guilt or innocence of the accused,
and that sentencing involves many factors and the consideration of
evidence that is inadmissible on the issue of guilt: the problem is too
complicated for a jury and should be resolved by a judge.5 2 Efforts,
however, to change the Virginia law have met with no success.
53
A question of a somewhat different order is whether the discretion
to impose the death penalty should be vested in the judge or the jury.
In Virginia, the jury, "in its discretion" may give the death penalty.
r4253 F.2d at 508.
"Note, Should the Jury Fix the Punishment for Crimes? 24 Va. L. Rev. 462
(1938). See Sentencing Felons, 60 Colum. L. Rev. x134, 1154, n.i36 (1960).
-See: Webster, Jury Sentencing-Grab-Bag Justice, 14 S.W.L.J. 221 (i96o),
Note, Should the Jury Fix the Punishment for Crimes?, 24 Va. L. Rev. 462 (1938).
r'Fuller, Criminal Justice in Virginia 133, 161, 164 (1931). Note, Should the
Jury Fix the Punishment for Crimes?, 24 Va. L. Rev. 462 (1938).
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The majority of states, as well as Federal law, require the jury to de-
termine when the death penalty should be imposed.5 4
The problem of jury sentencing in capital cases was thoroughly
considered in the drafting of the Model Penal Code. The Reporter
observed:
"There are strong arguments in favor of the court, or even,
as in Pennsylvania upon a guilty plea, for vesting the decision
in a panel of the bench in multiple judge courts. Judicial de-
terminations are likely to be less emotional or prejudicial than
those of juries; the continuity of judicial personnel tends to
promote equality in such decisions; the court might be persuad-
ed to give reasons for their determination further promoting
their responsibility and rationality.
"The reporter is persuaded nonetheless that it would be un-
wise to propose such a chdnge in the prevailing practice. Many
judges would inevitably resist such new responsibility, as English
judges have whenever the question has been posed. Many legis-
lators would resist the change in the view that the decision on
life and death ought to reflect community not specialized judg-
ment. These certain sources of objection ought not to be in-
vited without strong conviction that a great improvement is
implicit in the change proposed. The reporter does not hold
such a conviction." 55
It should be noted that at least eight of the Negroes executed for
rape in Virginia were sentenced by judges.5 6 The abolition of jury sen-
tencing does not appear to be a probable or feasible solution to any
problem of discrimination.
B. Disparity of Punishment
It is, of course, possible to argue that all persons who commit the
same crime should be given the same punishment-that if two men
commit the same crime it is a denial of equal protection for one man
to be sent to his death and another only to prison. However, modern
thinking is that punishment should be designed to fit the individual,
not the crime.
57
6Moreland, Modern Criminal Procedure, 283 (1959); George, Sentencing
Methods and Techniques in the United States, 26 Fed. Prob. 33 (1962); Sentencing
Felons, 6o Colum. L. Rev. 1134 (196o); Knowlton, Problems of Jury Discretion in
Capital Cases, ioi U. Pa. L. Rev. 1o99 (1953).
IALI Model Penal Code, Tentative Draft No. 9, P. 73. Number 4.
r6See Appendix, Table II.
67Packer, Making the Punishment Fit the Crime, 77 Harv. L. Rev. 1071 (1964);
Hart, The Aims of the Criminal Law, 23 Law and Contemp. Prob. 401, 406-11
(1958); Allen, Criminal Justice, Legal Value and the Rehabilitative Ideal, 50 J.
Crim. L., C. & P.S. 226 (1959).
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The most striking example of disparity of punishment is found
when there are several participants in the same crime. If two men
jointly commit the same crime and one is given the death penalty
while the other receives life imprisonment and this is not a denial
of equal protection, a fortiori, a penalty assessed on different men for
separate and distinct commissions of the same crime cannot be a
denial of equal protection.
Although there are no Virginia cases on point, one reported Arkan-
sas case involves two co-rapists who received different penalties. In Pal-
mer v. State}5s the defendant and another Negro, each armed with a pis-
tol, approached a woman and her escort as they were repairing an auto-
mobile tire. Each of the defendants in turn raped the woman while
the other held a gun on her escort. In separate trials, Palmer was sen-
tenced to death and Hamm, was sentenced to life imprisonment. On
appeal, Palmer asserted that he had been denied equal protection
of the laws. The court found no merit in his argument relying on
the United States Supreme Court decision in Howard v. Fleming,5
which involved three men convicted of a joint crime, but given differ-
ent sentences. The Arkansas court said the following statement by the
United States Supreme Court controlled:
"Again, it is contended that the defendants were denied the
equal protection of the laws ... in that two were given ten
years and the third only seven years imprisonment, ... That for
other offenses, which may be considered by most, if not all, of
a more grievous character, less punishments have been inflicted,
does not make the sentence cruel. Undue leniency in one case
does not transform a reasonable punishment in another case
to a cruel one." 60
Although the court refers to cruel and unusual punishments, the
problem present in Palmer and Howard was whether the meting out
of different punishments for the same crime constitutes a denial of the
equal protection of the laws.61
'213 Ark. 956, 214 S.W.2d 372 (1948) cert. denied, 336 U.S. 921 (1949). Com-
panion case. Hamm v. State, 214 Ark. 171, 214 S.W.2d 917 (1948). For a recent case
dealing with the problem of discriminatory application of the death penalty in
Arkansas, see Mitchell v. Henslee, 208 F. Supp. 533 (E.D. Ark. 1962), rev'd, 332 F.2d
6 (8th Cir. 1964).
C191 US. 126 (1903).
®214 S.W.2d at 378.
"There is some concern about the problem of disparity by at least one mem-
ber of the United States Supreme Court. See Shephard v. United States, 257 F.2d
293, 294 (6th Cir. 1958). Mr. Justice Stewart, while a member of the Court of
1965]
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The Florida cases already discussed raised this question of dis-
parity, but the contention was rejected. The disparity argument has
also been rejected by the Alabama Supreme Court.
"As far as we are advised at the time, the Supreme Court of
the United States has not said that juries in state courts must
seek to strike a balance between sentences imposed on defend-
dants of the white and colored races irrespective of the facts of
the particular case. Moreover, we do not take judicial notice of
any such discrimination as counsel says exists in the imposition
of sentence in rape cases and certainly no such discrimination is
proven by reference to reported cases."
62
As pointed out earlier in considering some of the many factors
bearing on the problem, there are only a few Virginia opinions on
capital rape cases. The Court refuses to take judicial notice of dis-
crimination. The information presented in this article may not impress
the Court. Absent a showing of definite prejudice, in some way ap-
parent on the face of a trial record, the disparity argument, does not
appear to have any real persuasiveness as evidence of a denial of equal
protection.
C. Death for Rape as a Cruel and Unusual Punishment
At October Term 1963, the United States Supreme Court denied
certiorari in two rape cases, one involving a white man from Virginia,
and the other a Negro from Alabama, each of whom had been sen-
tenced to death. Although the Court did deny the petition, Mr. Justice
Goldberg, writing for himself and two other members of the Court,
raised the question whether death is a cruel and unusual punishment
for the crime of rape.6
3
Appeals for the Sixth Circuit, in upholding a sentence which a defendant contended
was harsher than one received by others guilty of the same crime observed:
"Every year numerous appeals come before this Court which accentuate a
seriously urgent problem-the disparity of sentences in federal criminal cases.
The present appeal is illustrative. Justice is measured in many ways, but to
a convicted criminal its surest measure lies in the fairness of the sentence he
receives. Whether a sentence is fair cannot, of course, be guaged simply by
comparing it with the punishment imposed upon others for similar offenses.
But that test, though imperfect, is hardly irrelevant. It is an anomaly that
a judicial system which has developed so scrupulous a concern for the pro-
tection of a criminal defendant throughout every other stage of the proceedings
against him should have so neglected this most important dimension of fun-
damental justice."
°'aRudolph v. State, 275 Ala. 115, 152 So. 2d 662 (1963), cert. denied, 375 U.S.
889 (963).
'3Rudolph v. Alabama, 375 U.S. 889 (1963).
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The Negro defendant later raised the point in another petition for
certiorari to the Supreme court. The petition was again denied.64
The white defendant from Virginia raised the question in the courts
of Virginia and in the federal courts and so far has been denied relief.65
In the Wansley case, the attorneys for the defendant forcefully argued
that the death penalty for rape was cruel and unusual.66 In reply to
this argument, the Commonwealth said:
"No court as far as we are advised, has yet discovered a con-
stitutional mandate prohibiting the imposition of the death
penalty. There appears to be no valid reason for indulging in
philosophical discussion of what seems to be a matter for leg-
islative consideration." 67
Virginia has previously passed on the constitutionality of the death
penalty and rejected an argument that it is cruel and unusual punish-
ment.08
Although the abolition of the death penalty for rape would be a
solution to the problem of discrimination, especially since only Ne-
groes have been executed in Virginia for this crime, it does not appear
to be a proper solution. The determination of what punishment should
be imposed for particular crimes is properly a function of state
legislative bodies. It would be highly detrimental to the federal sys-
tem of constitutional government for the United States Supreme Court
to declare what policy Virginia should pursue in protecting its citizens
from criminal acts. Perhaps more important than this, however, is
the fact that the abolition of the death penalty would only serve to
abolish what appears to be the clearest evidence of discrimination; it
would not abolish the discrimination if it exists in other areas and in
non-capital crimes.
D. Prima Facie Denial of Equal Protection
It is arguable that the statistics presented here establish a prima
facie case for a denial of equal protection within the holding of the
United States Supreme Court in Norris v. Alabama,6 9 the second
Scottsboro rape case. At issue in Norris was a question of purposeful
exclusion of Negroes from the jury. While conceding that it was im-
"Rudolph v. Alabama, 375 U.S. 889 (1963).
GSee note 7, supra.
1ABrief for Appellant, p. 96, Wansley v. Commonwealth, and supra note 4.
"Brief for Commonwealth, p. 73, Wansley v. Commonwealth, No. 5769. Same
argument set forth at p. 82 of No. 5570.
OSupra text at notes 29-30.
a294 Us. 588 (1935)-
,965]
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possible to prove systematic exclusion of Negroes in the case before it,
the Court went beyond this. After reviewing the county involved and
finding that over a period of years no Negro had ever been called
for jury service in the county, the court held that this "testimony itself
made out a prima facie case of denial of equal protection which the
Constitution guarantees."
70
There is no difficulty in establishing that only Negroes have been
executed in Virginia, but the prima facie rule of the Norris case would
also require establishing a state-wide policy, or at least a county-wide
policy, of executing only Negroes for rape. The contention has been
made in Virginia that "it was the policy, practice and custom of the
Commonwealth of Virginia, to inflict the death penalty upon Negroes
because of their race and color."71 The Virginia Supreme Court of
Appeals, affronted by the charge, made a terse retort:
"There is not a scintilla of evidence in the record to support
this statement and it is contrary to fact... This contention is
an abortive attempt to inject into the proceedings racial prej-
udice, which the trial court was extremely careful to avoid."
7 2
The statistics here presented do seem to establish that there is
more than a scintilla of evidence to support the argument, but it may
very well still fall short of establishing a state policy. It also does not
establish any local policy because of the relatively small number of
cases arising in any single locality.
There is, however, at least the permissible inference, that rape by
a Negro man is a crime in Virginia which has been treated as merit-
ing an extreme punishment. It is also evident from the facts that Vir-
ginia judges and juries have been less reluctant to impose the death
penalty upon Negro defendants than white. This fact is somewhat
more pronounced in light of the greater concurrence of punishment in
non-capital sentences.
The facts also indicate that there has been a decided lack of ap-
pellate review of capital cases involving Negroes convicted of rape.
Thus, there are many facts which could indicate a prima facie case
for a denial of equal protection.
The remarks of Mr. Justice Black must,7 3 however, be borne in
mind. What was a policy several years ago, may not be a policy now.
The mores in various sections of the state and resultant prejudices
7°294 U.S. at 591 (1935).
,'Hampton v. Commonwealth, 19o Va. 531, 554, 58 S.E.2d 288, 298 (196o).
'"Id. at 554.
7Text at note 47 supra.
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may be different and yet a jury in any section of the state might, on
certain facts, return a death verdict.
Although the many variables do indicate an inference of prej-
udice, the likelihood that this alone would require reversal in the ab-
sense of some other indication of trial error or an atmosphere of
prejudice is not great.
Moreover, the remedy for discrimination in imposing the death
sentence is not so easy as the remedy available for discrimination in
the selection of jurors. If a pattern of discrimination against Negroes
in the imposition of capital punishment is once established, its elimi-
nation, while still retaining the death penalty as a permissible punish-
ment, would seem to require the execution of an appropriate number
of white men. This approach, while statistically sound perhaps, lacks
appeal in terms of justice to the individual.
III. CONCLUSION
The discussion thus far presented seems to indicate that although
there is more than a scintilla of evidence that there has been discrimi-
nation in the application of the death penalty for rape, there is no ap-
parent legal basis presently available which, absent any showing of
actual prejudice would persuade a court to reverse a conviction in a
particular case. There is one possible alleviating solution.
Virginia should adopt a system of mandatory appellate review of
all capital sentences. While this would not eliminate all possibility of
discrimination, it would at least provide a forum where a searching
review of the factors in each case could be made. It is shocking to note
that only twelve of the fifty-six men executed for rape in Virginia
since 19o8 ever had a full appellate review.
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